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Che Land Gitles of Penusylvania. 


Although the numerous questions which lie at the 
foundation of the original titles to land in Pennsylvania 
have lost their interest with our brethren in Philadelphia 
and the adjoining counties, there is still a large portion 
of that State and of the Union in which these questions 
are continually arising and calling forth, in their investi- 
gation, the highest intellectual efforts of the Bar and the 
Bench. We had occasion, in our January No. to express 
a hope that Judge Huston, who is confessedly the most 
competent of any man now living to deal with this sub- 
ject, would not be discouraged, by the destruction of his 
manuscripts, from giving to the profession and the peo- 
ple his proposed work on Pennsylvania Land Titles. It 
now gives us great pleasure to state that the work is in 
the hands of the publishers. When it appears we shall 
peruse it with attention. 

VoL. 1x.—No. 1. 
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In examining a number of papers connected with this 
subject we laid our hands upon an argument of 12 or 14 
pages in length, closely written on foolscap paper on 
which are discussed several very interesting questions 
arising in the case of Adams v. Jackson reported in 4th 
Watts & Sergeant 55. The argument was prepared by 
J. Geo. MILEs, Esq., and, judging from the ability with 
which the points arising in the case were discussed, had, 
without doubt a powerful effect in securing the affirmance 
in the Supreme Court of the judgment below in favor of 
his client. As matters of general interest, and for the 
purpose of calling attention to two questions discussed by 
Mr. Miles, we make the subjoined extracts from his argu- 
ment. One relates to the question whether a person can 
acquire a settlement right by the residence of his tenants, 
and the other treats of the question whether the purchase 
and locating of a lost warrant by the settler upon land pre- 
viously held by settlement right, is not an abandonment of 


the pre-emption right under the settlement laws :— 


“* The definition of an actual settlement as declared by the 3d section of 
the act of the 30th December, 1786, is as follows :—* By a settlement 
shall be understood, an actual personal resident settlement, with a mani- 
fest intention of making it a place of abode, and the means of supporting a 
family, and continued from time to time, unless interrupted by the enemy, 
or by going into the military service of this country during the war.” it 
has been judicially decided that by the words “* with a manifest intention 
of making it a place of abode, and the means of supporting a family”’ is to 
be understood ‘a settlement made, grain raised and a person or persons 
residing thereon” and that the “connecting the personal residence upon 
the land with the business of raising or growing grain upon it, and by this 
means supporting the family residing thereon” is an essential ingredient 
in the title derived from an actual settlement. And his Hon. Judge Ken- 
nedy, in delivering the opinion of the Supreme Court, in Gardner v. Mar- 
cy, 5 Watts 341, declares the intentions of the settler at the time of the 
settlement being made, a controlling feature in the title. His words are 
“from the express language of the act, as well as the plain meaning of 
it, the settler must not only intend to make the land his permanent place 
of abode, but likewise the permanent means of supporting his family” &c. 
Now who is the person designated in the act as necessary to have the 2n- 
tention required to accompany the acts done upon the ground? Surely it 
cannot be the tenant. He cannot have the intention to make it a perma- 
nent place of abode, and the permanent means of supporting his family. 
It must necessarily then be the landlord who is intended by the act, if an 
actual settlement can be made through the acts of a tenant. His intentions 
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must accompany and qualify the acts of his tenant. But whose family 
must he intend to be ultimately supported out of the land? The words of 
the act seem strongly to point to his own. It has before been shewn that 
there must be an in/ention to inake the land a place of abode, and that in- 
tention the act says must be “ manifest.” It is said, however, that the 
act only requires an intention to make it a place of abode for a family—or 
in other words for any family which the landlord or settler may choose 
to put into the possession of the land. It seems to be supposed that all 
the acts can be done by a tenant, and that the landlord shall not be held 
to the performance of any of them, nor shall he be held to intend to per- 
form them. Now the acis may be excused in two enumerated cases—to 
wit, in the case of an interruption by an enemy—or the going into the mili- 
tary service of the country during a war. The interruption by an enemy 
might excuse the dereliction of the possession—by either the landlord or 
the tenant, but would the “ going into the military service by the tenant 
excuse the landlord ? The improver himself, if residing on the land could 
be excused for a breach in the continuity of the possession, during the time 
employed in the service of his country, but by no intendment of the act 
could the absence of his tenant excuse him, for then there would be want- 
ing the ‘* manifest intention” required by the law. The case of Gardiner 
v. Marcy, 5 Watts 341, before cited, and the case of Wynkoop v. Heath, 
10 Watts 429, seem strongly to point to the construction ot the act of As- 
sembly of 1786, that the improver must intend ultimately to make the land 
his place of abode and the means of supporting his family. And these are 
not the only cases that point to this conclusion. In the lessee of McLaugh- 
lin v. Maybury, 4 Yeates 537, it was ruled that ‘‘a man cannot be an ac- 
tual settler on two tracts of land; but if he has children of sufficient age 
to reside on and cultivate the lands, those children might obtain a tract of 
land by settlement.” Why is it that this is the law? Because the set- 
tler’s :ntentions have to be accompanied by his own acts in this case—he 
must intend to make the place of his own residence a permanent abode, 
and a means of supporting his family to give him a ¢itle to that residence 
as ap actual settler, and such an intention is inconsistent with an intention 
to make another place his permanent home. It is here said the children, 
if of sufficient age to reside on and cultivate the lands, may acquire title 
themselves—but not for their father, because in this particular case, the 
father’s intention cannot accompany and qualify their acts. So in Smith 
v. Oliver, 11 Sergeant & Rawle 257, it was held that ‘‘a man cannot be 
seized of an improvement right in trust for another’—and in page 266 it is 
said, if the son was the owner of the improvement, so as to enable him to 
be a trustee, he was the owner to every intent. This shows that if the 
acts and the intentions are done and entertained by the same individual, 
he must have all the benefits resulting therefrom. It may be said the con- 
struction contended for would prevent a settler from ever acquiring an 
equity from the acts of a tenant. This consequence does not necessarily 
follow from the doctrine advocated. If the landlord be so situated that his 
intentions can be connected with, und qualify the acts of his tenant, he 
may have the benefit of those acts. For instance, if the landlord be re- 
siding on a tract of land for which he has a legal title, he may acquire an 
equity as an improver from the acts of his tenant on another tract,’ provi- 
ded he has the requisite intentions of making that tract ultimately his 
place of abode. He can have these intentions without jeopardizing his 
legal title to the tract on which he then resides, because his intentions 
have nothing to do with that title. But it has before been shown, that if 
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he be an actual settler on the tract on which he lives, he cannot acquire 
title to another tract as an improver, because the necessary intentions 
must be wanting in the one or the other case.” 


“‘ When Adams purchased the lost warrants of the 12th March, 1794, 
in the names of Jeremiah John, James John and Josiah John, and had 
them surveyed, hereby abandoned the equity of his improvements, if he 
had any, 4 Yeates 432, 429,3 Yeates 73. Neither a plaintiff nor a de- 
fendant can be permitted to allege a settlement at any time prior to the 
day mentioned in his warrant for the commencement of interest, because 
such allegation would be contrary to the averment in his warrant, 4 Ser- 
geant & Rawle 434. A warrantee is estopped from making an averment 
contrary to his warrant, 4 Sergt. & Rawle 434, and 5 Sergt. Rawle 185, 
Thealy v. Maul. Adams then must stand or fall by the legal effects of 
the warrants and surveys—and they are shifted and can only give title 
from the date of the acceptance of the surveys, as expressly decided in 
Mulholland v. M’Donald, 5 Watts 175: 3 Yeates 26, Bell v. Levers.— 
The equity of an actual settler rests upon an implied contract with the 
State—that he shall have the land on which he has made his settlement 
upon compliance with the requisitions of the law governing his case. 
A part of that contract is that he shall take out a warrant founded upon 
his improvement, and state the date of it truly, so that he may be charged 
with interest from the commencement of his equitable title. It has before 
been shewn that he is not permitted to aver a date prior to the date fixed 
in his warrant. This isa part of his contract. But can he be permitted 
to repudiate his original implied contract as the basis or substratum of a 
subsequent legal titlke—and purchase another contract made between the 
State and another individual, without being subjected to the peril of hav- 
ing his titled adjudged to rest solely upon that after purchased contract 
and the legal consequences resulting from it? In Heath v. Knap, 10 
Watts’ Rep. 406, it was held that an unexecuted warrant was a mere 
contract, a mere chose in action—not the subject of a levy and sale under 
a fi. fa. The settler cannot purchase this contract and obtain his legal 
title under it—and when some of the consequences resulting from it do 
not suit him, be permitted to go back to his own original implied contract 
which he has abandoned, as the ground of the legal estate which he asks 
ths Commonwealth to confirm to him. If the Commonwealth will per- 
mit him to perfect his title by the purchase of a lost unexecuted contract 
with another, there is no injustice done him by holding him to the legal 
incidents and effects of that contracts. Itis an entire new contract be- 
tween him and the State and until an aceeptance of a survey under it no 
title is granted as against a prior appropriator. Diggs v. Downing, 4 
Sergt. & Rawle 352. 
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Supreme Court of Ohic.--In Bank. 


ABSTRACTS OF DECISIONS. 
Reported by J. H. Griswold. 


The Schooner Aurora Borealis vy. Thomas Dobbie—Error 
—ReeEp, J., Held—1. That in conformity to the decision 
in Goodsill v. the brig St. Louis, the act of 1840 regulat- 
ing the collection of claims against steamboats and other 
water craft, had no extra territorial jurisdiction, and only 
applied to cases arising within the State of Ohio, or to 
boats navigating the waters within or bordering upon the 
State, at the time the action arose. 2. That the explan- 
atory act of 1848, extending the operation of the act of 
1840 to all cases arising without the State of Ohio, and 
to all cases then pending, as well as to future cases, is 
inoperative as to cases pending at the time of its pas- 
sage. 3. That said explanatory act, so far as it relates to 
future cases, is valid, but so far as it assumes to put a con- 
struction upon acts of the Legislature which the Courts 
had already construed, and to govern cases pending, is in- 
operative. 4. That the Legislature cannot exercise judi- 
cial powers, and give a construction to their own acts, and 
bind the Courts in respect to past or pending cases.— 
Judgment reversed. 

Jacob Nice’s ex’rs. v. Charles Obertz—Error—Sandusky. 
Hircucock, J., Held, That in an action upon the covenant 
against incumbrances in a deed, it is not sufficient for the 
plaintiff to show that he has been compelled to pay a gross 
sum to free the premises from dower, but he must show 
that the dower has been assigned according to the provi- 
sions of the statute, either by setting off the dower by 
metes and bounds, or by assigning it as of the rents and 
profits. Judgment reversed. 

Seth Jennings vy. M. A. Johnson, et. al.—Error—Erie. 











6 FIRST JUDICIAL DISTRICT OF PENNSYLVANIA. 


Reep, J., Held, That if property be replevied from a 
Sheriff, holding it under execution, and the issue be found 
for defendant, if the value of the property be greater than 
the amount of the execution, the rule of damages is the 
amount of the execution, with interest on the same and 
the costs made on the writ; but if the value of the prop- 
erty be less than the amount of the execution, then the 
rule of damages is the full value of the property. Judg- 


ment affirmed. 





IN THE FIRST JUDICIAL DISTRICT OF PENNSYLVANIA—PHIL’A. 


JONES vs. WHITEHEAD. 


1. A Court of Chancery in England will interpose to restrain such persons as 
tenants and others having but a limited interest in real estate from committing 
waste when the acts about to be done will work a lasting injury to the inher- 
itance. 

2. A tenant from year to year is bound by law to treat a farm in a husband 
like manner, according to the custom of the country, and when he does not a 
Court of Common Pleas in Pennsylvania will restrain him by writ of Estrepe- 
ment under the act of 29 March, 1822, from doing any injury to the premises 
by acts contrary thereto. And where the lease has expired by its own limita- 
tion such writ of Estrepement may issue without a previous notice to quit. 

3. A tenant in England will not be permitted to remove any thing from the 
land, contrary to the custom of the country and to the good husbandry of the 
farm, such asdung, compost, or muck, hay, straw and fodder, &c. 

4. Ploughing down sod and grass for the purpose of sowing the land with 
corn under the circumstances of the case, was held to be waste, and the Court 
restrained the writ of Estrepement issued to restrain the tenant. 


The opinion of the Court was delivered by Parsons, J. 

In this case there was a writ of Estrepement issued on 
a petition of the plaintiff alleging that the defendant was 
a tenant on his farm for a year, and that he was commit- 
ting waste upon the premises by his ploughing down sod 
and grass for the purpose of sewing the land with corn; 
and that if he was permitted to persist in it, those acts 
would cause a great and lasting injury to the freehold in- 
terest of the plaintiff. That the defendant was acting in 
this respect contrary to the rules of good husbandry, and 
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was violating at least the implied conditions of his lease. 
After the issuing and service of the writ, the defendant 
appeared and moved for a rule to show cause why the 
writ of Estrepement should not be dissolved. On the 
hearing of this rule numerous depositions have been read 
on both sides—and the eause discussed not only upon the 
facts, but various questions of law have been raised 
against the propriety of sustaining this proceeding. I 
think they may all be arranged under the following prop- 
ositions : 

We are asked to dissolve this writ on three grounds :— 

Ist. Because it is intended that the acts complained of 
by the plaintiff, if committed by the defendant, are not in 
law waste. 

2nd. That before this writ could be sued out by the 
landlord, he was required by the act of Assembly to give 
notice to the tenant to quit. 

3rd. That under the evidence disclosed the complaint 
made by the plaintiff that waste has been committed is not 
sustained because those acts are not an injury to his farm. 

No principle of law is better settled than that a Court 
of Chancery will interpose by injunction to restrain such 
persons as tenants and others from committing waste, 
having but a limited interest in a possession of property, 
when the acts about to be done will work a lasting injury 
to the inheritance. This has been fully admitted in the 
arguments. But it has been contended this is the limit 
of the exercise of the power of this Court, and that it has 
been extended no further. Hence it has been said that a 
Court of Chancery will not interpose their authority by 
injunction, where the acts done or threatened to be done, 
are only contrary to the course of good husbandry, and 
work no ultimate irreparable injury to the freehold. 

But such I apprehend is not a correct understanding of 
the action of a Court of Equity, nor have their powers 
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been circumscribed to such a limit. For we find that it 
is ruled in Onslow vs. 16 Ves. 173, that the prin- 
ciple relative to the exercise of the power of a Court of 
Chancery in granting an injunction to stay waste, applies 
equally in the case of a tenancy from year to year, as toa 
lease for a longer term ; and that the Judges in that Court 
have uniformly decided that a tenant from year to year 
must treat a farm in a husband like manner, according to 
the custom of the country; and when he does not a Court 
of Chancery will give its aid to restrain him from doing 
any injury to the premises by acts contrary thereto. And 
so far has this authority been exercised that they will not 
permit a tenant to remove any thing from the land, ex- 
cept those things which he could do according to the 
custom of the country where the farm is situated, when 
the removal of such things be contrary to the good hus- 
bandry of the farm. 

Therefore it was ruled, in the case of Lathrop vs. Marsh, 
5 Vesey 258, when it was alleged in the affidavits for the 
injunction, that the defendant was taking and carrying 
away from the farm, dung, compost or muck, hay, straw 
and fodder, &c., and that he held from year to year, al- 
though an injunction was not then granted, yet the Lord 
Chancellor recognized the principle that one would lie. 
And in the case of Pultney vs. Shelton, in the same book, 
page 147, an injunction was granted against carrying away 
from the premises the dung, soil and compost, or the 
crops growing from seeds, &c., and against ploughing 
meadow, and committing wilful waste. In the case of 
Pratt vs. Brett 2 Madd. 373, an injunction was issued 
against ploughing up ancient meadow, or any of the old 
pasture land belonging to the farm, and from sowing mus- 
tard seed, or other pernicious crops, or from removing 
from the land, hay, straw or dung, or doing any other 
waste upon the premises. The case of Perrat vs. Perrat, 
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3 Atk. 94, and Robinson vs. Setten 210, and Strathmore 
vs. Borrest 2 Bro., C. R. 73, fully sustain the doctrine 
that for waste committed, or about to be committed by a 
tenant from year to year, or persons having other estates, 
a Court of Equity will restrain the person in possession 
by injunction. 

This subject also seems to have been fully considered 
by Chancellor Kent, in the case of Kane vs. Vanderburgh, 
1 John Ch. 1l—and the doctrine so fully shown by the 
cases alread cited, is recognized by him. And it is said 
in 2 Story Equity 197, that an injunction may be obtained 
against a tenant, from year to year, after a notice to quit, 
to restrain him from removing the crops, manure, &c., 
not according to the usual course of husbandry. 

From the cases above referred to it is clear that the 
Courts of Chancery in England, as well as in this country, 
do not restrict their power of granting injunctions to that 
species of waste which goes merely to the destruction of 
the freehold, or a part of it, nor is it confined to that spe- 
cies of waste which is sometimes called a lasting injury 
to the inheritance, as by cutting down timber, or other trees 
growing upon the land, or the destruction of buildings, or 
a direct injury tothem ; but it seems to be intended to re- 
strain all those kinds of waste or injury to the inheritance 
which deteriorates the land when used for agricultural 
purposes, when carried to such an extent as will material- 
ly injure the rights of the landlord or reversioner when 
coming into the possession, so that the property cannot be 
well appropriated to those purposes for which it was orig- 
inally intended, when he parted with the possession. The 
doctrine seems to be that the tenant is bound by law, when 
he rents, to farm the land in an honest and husband like 
manner, according to the custom of the country where 
the land is situated. And if the tenant attempts to divert 
the land from the usual course of husbandry in such a 
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way as materially to injure the same, a Court of Equity 
will restrain him by injunction from committing waste of 
thisdescription. As I understand the decisions, the Court 
proceed upon the principle that it is a violation of the im- 
plied contract in the lease. 

If then a Court of Chancery would interpose by injunc- 
tion, it is clear that this Court have the power under the 
act of the 29th of March, 1822, to interfere and restrain 
a tenant by the writ of Estrepement, for that act author- 
izes this writ to issue in all cases when waste has been 
committed, or when it is threatened, if the plaintiff’s case 
is within any of the cases mentioned in the act. 

Entertaining this view of the law, in my opinion, the 
acts complained of by the plaintiff, if sufficiently sustain- 
ed by proof, are waste within the law, and that it is waste 
of such a kind as will justify the Court in sustaining the 
writ. 

The second reason alleged for dissolving the Estrepe- 
ment is, that before it issued, the landlord had given no 
notice to the tenant to quit. The language of the act of 
Assembly in relation to this point is as follows :—* It 
shall and may be lawful for any owner or owners of lands 
or tenements, leased or let for years or at will, at any time 
during the continuance or after the expiration of such de- 
mise, and due notice given to the tenant or tenants to 
leave the same, according to the provisions of the act of 
Assembly in such case made and provided,” &c., &c. I 
am inclined to think a fair construction of this act requires 
that before a landlord can have this writ, he must have 
given a notice to his tenant to leave the premises, if by 
the law the tenant is entitled to such notice. 


But it has been contended by the Counsel for the plain- 
tiff that in this case there was a lease for but one year, 
and therefore as the defendant was bound to leave at the 
termination of the lease, he is not within the act of As- 
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sembly when the tenant could demand a notice to leave 
the premises. In the case of Bedford vs. McElberson, 2 
S. & R. 50: It was held when a lease is to expire at a 
certain time, there can be no occasion to give notice to 
quit. In the case of Logan vs. Herron, 8 S. & R. 460, 
it was said by Chief Justice Tilghman, “ where the lease 
is to determine at a certain time, there can be no occasion 
for notice, because the time of termination is as well 
known to the tenant as the landlord.” That decision was 
made in a proceeding under the landlord and tenant act, 
and on a construction of the act of the 2Ist of March, 
1772. 

In the case of Lesley vs. Randolph, 4th Rawle 126, 
Judge Kennedy, in delivering the opinion of the Court, 
remarks : ‘‘ It seems to be established in England, as well 
as here, that when a lease or demise is determinable on a 
certain event, or at a particular period, no notice to quit 
is necessary, because both parties are equally apprised 
of the determination of the term; and it is not material 
whether it be only fora single year, or any longer period. 

[And in Overdeer vs. Lewis, 1 W. & S. 90, it was held 
that where the lease had expired by its own limitation, 
the landlord (without notice to quit) might forcibly dis- 
possess the tenant on the instant, by night or by day.— 
Ed. Am. Law Jour.] 

It appears from the evidence that the defendant had 
occupied the farm during the year 1846—in the spring 
of 1847 he told the plaintiff that he would give him but 
four hundred dollars for the farm for the year 1847, and 
it would seem to this the plaintiff assented. It was con- 
ceded in the argument there was a new bargain made last 
spring and that the defendant rented the farm for but one 
year. If such is the fact, then, according to the construc- 
tion put upon the act of 1772, no notice to quit would be 
required, and the provisions of the act of 1822 authorize 
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the writ of Estrepement to issue when a notice is given 
under the landlord and tenant act, and the view taken of 
that act, is this, that when the lease is to determine at a 
particular time, this is a notice at the time of making of 
the contract, and therefore the necessity of any subsequent 
notice is superceded by the contract itself. Such being 
the law, in my opinion there was no other or previous 
notice required to be given by the plaintiff to the defend- 
ant before he issued this writ. If this view is correct, 
then all that is demanded by the act of Assembly seems to 
have been complied with, and this position assumed by 
the defendant’s counsel cannot be sustained. 

The last, and by far the most difficult point which arises 
in the cause is, whether under the evidence before us the 
acts complained of are waste ; or whether the ploughing 
up the meadow ground was farming contrary to the cus- 
tom of the country, or whether those acts, if fully proved, 
would be bad husbandry, and a material injury to the 
premises. The reason why this point has been rendered 
difficult of determination arises from the fact that there 
is much conflicting testimony. Hence when the Court 
determine law and fact, and are compelled to weigh the 
evidence, it is always attended with considerable trouble. 
Frequently there is great perplexity in fixing a correct 
standard of judgment on the facts, and therefore I have 
held this case longer under consideration than I should 
have done if its ultimate decision had turned upon the 
application of any legal principles. But from a careful 
examination of the evidence, and upon mature reflection, 
I am of the opinion that the acts complained of by the 
plaintiff against the defendant, and which he was commit- 
ting when this writ issued, are waste—that they are of 
such a nature as would prove an injury to the plaintiff’s 
farm—that it is a course of farming contrary to the gen- 
eral custom of the country, and a violation of the rules 
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of good husbandry—and consequently a violation of the 
implied contract in the lease, and that those acts are of 
such a character that a Court of Chancery in England 
would feel required to arrest by an injunction. 

It has been contended that what might be considered 
bad husbandry in England would not be so here. But I 
am not willing to admit the soundness of this proposi- 
tion in its general application to all parts of this Common- 
wealth. In the agricultural part of the county of Phila- 
delphia, where almost every acre of land is cultivated, 
and made to yield all that can be produced of a vegetable 
kind, and large portions of some farms are gardens, and 
long fixed meadow land is producing in value to the cul- 
tivator of the soil more than the most fertile bottom land 
on our rivers would of wheat, I think we should be very 
cautious about suffering the settled course of farming to 
be disturbed. 

So also when we reflect that the whole vegetable king- 
dom is searched, aided by the light of science and chem- 
istry, to find manures to enrich the soil, so that every 
farmer may be satisfied with the cultivation of but a few 
acres, we should not listen with a ready ear to the claim 
of a tenant which will enable him to take off from the 
soil that which will greatly impoverish the land, and re- 
turn it to the landlord in nearly a barren state, if not reft 
of its fertility in a condition at least greatly impaired. 

It is difficult on such a subject to lay down any general 
rule, because each case must depend upon the peculiar 
facts which surround it, and on this point I do not wish to 
be considered as fixing any definite standard. But sim- 
ply determine that under the facts disclosed by the evi- 
dence, I think this writ ought not to be dissolved. 
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SIXTH JUDICIAL DISTRICT OF PENNSYLVANIA. 


Crawford County—Motion for a New Trial. 


HART vs. BURNS. 


A party whe has been obliged to examine the subscribing witness to a deed, 
for the sole purpose of complying with the legal necessity of this formal proof 
of its execution, may impeach the credibility of such witness by general evi- 
dence, when he has been subsequently called and examined in chief by the 
other party in relation wholly to other matters than those connected with the 


execution of such deed. 


The opinion of the Court was delivered by Cuurcu, 
President. 

It is a general rule in the law of evidence that the in- 
troduction of a witness in proof of a cause on trial, is an 
averment in favor of his general good character for truth 
and veracity which the party whose witness he is cannot 
controvert. The reason is that it would be in the nature 
of a fraud upon the administration of justice for a party 
to avail himself of the favorable testimony of one of known 
general bad character, and at the same time retain the 
right and ability to destroy his credit if unfavorable. To 
this general rule, however, there are exceptions, or rath- 
er the rule itself, as is very plainly indicated in the reason ° 
given for it, has no application except where the witness 
is of the party’s own voluntary selection. In ordinary 
cases, and particularly in this, the examination of the 
subscribing witness to a written instrument, is not a mat- 
ter of chvuice, but is enjoined by law. He must be exam- 
ined if within the power of the party to do so, as the 
witness legally designated, and hence cannot be said to 
have been selected like ordinary witnesses from the world 
at large, and thus imposed upon the Court as specially 
worthy of belief. Nor is the party bound by what the 
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witness testifies, but may contradict him,—that is, he 
may prove the facts to be otherwise, and consequently 
ought to be permitted to introduce any relevant testimony 
having such tendency. 

It may also be observed that the witness to the execu- 
tion of the paper is not sworn in chief on the issue as a 
general witness, but his testimony is addressed to the 
Court. This latter must be satisfied of the legal sufficien- 
cy of the proof of its execution, and so determine before 
the same can go in evidence to the jury. Can it then be 
said that such witness comes within the rule? However, 
this may be, it seems very clear that the reason for the 
rule will not apply to a witness whom the law forces upon 
a party as in the case before the Court. 

The question as presented is apparently a novel one. 
No adjudication directly upon it has been found, except 
as reported in the case of State v. Norris, 1 Haywood, 
wherein its seems the prosecutor was permitted to dis- 
credit his own writing, which is farther than this Court, 
can go. The main principles here involved are believed 
to be embraced in Lowe v. Jolliffe, 1 W. Bl. 365, and re- 
cognized in Goodtitle v. Clayton, 4 Burr. 2224, and also 
in Richardson v. Allan, 2 Stark. Rep. 334, (3 Eng. C. L. 
R. 371.) Also in Gwin v. Ambrose, 3 Barn. & Cress. 746, 
(10 Eng. C. L. 220,) and in our own Courts as reported in 
Cowden v. Reynolds, 12 8S. & R. 281, and besides these 
is clearly sustained in 1 Stark. Ev. 185, and in 1 Greenleaf, 
sec. 442-3, as well as by the general principles and _phil- 
osophy of evidence. This Court, therefore, in view of 
and in accordance with what is believed to be the true 
spirit and object of the rule of evidence alluded to, an- 
swers the question raised in the affirmative. And because 
we perceive no legal injustice done, the defendant by per- 
mitting plaintiff to impeach the general character of one 
of the subscribing witnesses to the deed, after he had 
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been called and examined in chief by defendant to matters 
wholly extrinsic to the deed and its execution, the rule 
for the new trial will be discharged. 

Derrickson, for Plaintiff. Riddle, for Defendant. 


Supreme Court of fMlaiue--April 1847. 


S. C. 13 Shepley 436. 


PETER PIERRE & uz. v. ISAAC FERNALD. 


1. Where one erects a building upon his own land immediately adjoining the 
land of another person, and puts out windows overlooking that neighbor's 
land, he does no more than exercise a legal right; and he cannot by the con- 
tinuance of such windows without obstruction for more than twenty years 
acquire any prescriptive rights or casements in favor of ancient lights, which 
will enable him to sustain an action against the adjoining owner for erecting 
fences or buildings, by means of which such lights are obstructed. 

2. The Rev. Stat. c. 147, sec. 14, was not designed to create or give any such 
rights as are therein mentioned, or to determine when, or upon what terms, 
they had already been acquired; but to preveut their future acquisition with- 
out conformity to certain prescribed conditions. 

3. But if the English doctrine, that a grant or other contract securing to the 
party an unobstructed flow of light and air will be presumed from the use of 
windows on his own land, for twenty years, where the law of this State, no 
such right could be acquired by such use during the time that the person 
claiming the right was in the occupation of the adjoining land as tenant of the 
owner. 


Case. The plaintiffs declared against the defendant for 
shutting out the light and air from windows in their house 
by the erection of a high fence against the windows. The 
fence was erected on the defendant’s own land. 

At the trial before Tenney, J., after the parties had in- 
troduced all their evidence, they agreed that a report 
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thereof should be made, and that the case should be de- 
termined by the Court, without any verdict, and that such 
judgment should be rendered as the Court should deem 
proper; and that the Court should draw such inferences 
from the facts as a jury would be authorized to do. 

The material facts, which in the view of the Court 
were proved, appear in the opinion. 

Fessenden, Deblois & Fessenden, for the plaintiffs, con- 
tended, that it appeared from the case, that the plaintiffs 
had quiet and uninterrupted possession of these lights for 
more than twenty years; and that, therefore, there was 
sufficient ground to presume a grant to them from the 
owner of the adjoining lot. 

This has always been the common law, and has been 
so declared in this State by statute. Rev. St. c. 147, § 14, 
16. This statute is merely declaratory of the common 
law. Lewis v. Price, 2 Saund. 175, note; Stark. on Ev. 
989, 1719; 2 Chitty’s Plead. 379; 2 Kent, 442; Baker 
v. Richardson, 4 Barn. & Ald. 579; Cross v. Lewis, 2 B. 
& Cres. 682; Daniel v. North, 11 East, 371. The law 
appears to be well settled in England. And it is also the 
law in this country. 3 Kent, (5th Ed.) 448; Story v. Odin, 
12 Mass. R. 157; 2 Dane, c. 69, art. 2,42; Huntv. Hunt, 
3 Mete. 185; Hill v. Crosby, 2 Pick. 466; Thurston »v. 
Hancock, 12 Mass. R. 224. 

It is not necessary, that the adverse possession should 
be belligerent. It is enough, if no objection is made by 
the party whose rights are affected by the claims of the 
possessor. Acquiescence in the use, with a knowledge 
of it by the owner of the land adjoining, is sufficient.— 
Tinkham v. Arnold, 3 Greenl. 122; Butman v. Hussey, 
12 Maine R. 407; 3 Kent, 444; Tyler v. Wilkinson, 4 
Mason 397. 

In the occupation of the defendant’s lot by the plaintiff 

VoL. 1x.—No. 2. 
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for a part of the time, there was nothing to prevent the 
owner from interrupting the easement, and shutting up 
the windows. The hiring by the plaintiff was enabling 
him to use the property in his own way, and was an ac- 
quiescence in the use of the windows as they were. It 
would not affect the right. Cross v. Lewis, 2 B. & Cr. 
682; Corning v. Gould, 16 Wend. 531; Colvin v. Bur- 
nett, 17 Wend. 568; Bealey v. Shaw, 6 East, 215; Sar- 
gent v. Ballard, 9 Pick. 254 ; Tyler v. Wilkinson, 4 Mason 
402; Thomas v. Marshfield, 13 Pick. 248; 4 Day, 250; 
Gayetty v. Bethune, 14 Mass. R. 53; Co. Lit. 113, b; 14 
Pick. 247; 4 T. R. 71; 3 B. & Ald. 304; 2 Chitty’s Pl. 
379. 

For, for the detendant, admitted that in England a pre- 
scriptive right might be acquired by the use of windows 
on the line of Jand for a sufficient length of time ; but de- 
nied that such had ever been the received law in this 
country. The doctrine cannot be supported on principle, 
and is pernicious in practice. 

By the use of lights in any way the owner chooses upon 
his own land, he cannot injure his neighbor, and does 
nothing, of which complaint can be made. He cannot, 
therefore, acquire the right to limit or control the adjoin- 
ng owner in his occupation of his own land. Parker »v. 
Foote, 19 Wend. 309; Nelson v. Butterfield, 21 Maine R. 
220; 2 Conn. R. 597; 3 Kent, 448. 

But even under the English law, the plaintiffs have ac- 
quired no prescriptive rights against us. While they were 
in possession of our land under’a lease from us, they 
could acquire no such right. And without including that 
time, they have not shown any using of the windows for 
twenty years. Sargent v. Ballard, 9 Pick. 251 ; 3 Dane 
252; 7 Metc. 401. 

The opinion of the Court was drawn up by SHEpLey, J. 

This is an action on the case brought to recover dama- 
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ges for the injury suffered by the obstruction of the na- 
tural flow of light and air to two windows, put out of the 
north-east end of the Plaintiff’s dwelling house in the city 
of Portland. 

That house appears to have been built during the lat- 
ter part of the year 1823. The north-east end of it was 
placed upon the line dividing the lot, on which it was 
erected, then owned by Henry Titcomb, from the lot then 
owned by Robert Ilsley, and now owned by the defend- 
ant. The north-east corner of it appears to have been 
placed a few inches upon the lot now owned by the de- 
fendant, which was then unoccupied ; and it so remained 
until the year 1831 ; when George Pierson, at that time 
the owner, built a shop upon it. That shop appears to 
have been placed two and a half to three feet distant from 
the north-east end of the plaintiti’s house, and to have 
been about as high as the fence erected by the defendant 
during the year 1844, when the shop was removed. The 
fence was built upon the defendant’s lot and within three 
or four inches of the back window and within about 12 
inches of the other window in the end of the plaintiff’s 
house, and so high as materially to obstruct the admission 
of light and air. 

The plaintiff, Peter, hired that shop, with the land back 
of it and around it, and occupied the same, paying rent 
therefor, from 1835 or 6, until July, 1844, when the de- 
fendant purchased. 

The first question presented is, whether the English 
doctrine respecting the obstruction of light and air is to 
be received as law in this State. 

The original and principles of the law in relation to the 
presumption of grants was considered in the case of Nel- 
son v. Butterfield, 21 Maine R. 234, and it will not be ne- 
cessary to repeat the remarks and conclusions there stated 
or to refer again to the authorities there cited. The prin- 
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ciple, upon which the presumption of grants or other 
contracts for the security of rights and easements is made, 
is, that when one person knowingly permits another for 
a long course of years and without molestation or inter- 
ruption to claim and enjoy rights, easements, or servi- 
tudes, injurious to him or his estate, it would be against 
man’s experience and contrary to his motives of conduct 
to account for it so satisfactorily in any other manner, as 
to presume, that he had authorized it by some grant or 
agreement. 

When it appears that the enjoyment has existed by the 
consent or license of the person, who would be injured by 
it, no such presumption can be made. Hence there must 
be proof of an adverse claim and enjoyment. Bealey v. 
Shaw, 6 East. 208; Gayetty v. Bethune, 14 Mass. R. 49; 
Sargent v. Ballard, 9 Pick. 251; Tinkham v. Arnold, 3 
Greenl. 120; Colvin v. Burnet, 17 Wend. 564. In the 
latter case Mr. Justice Cowen, says, “all the cases, 
which have considered this defence are at least uniform 
in one thing; that it must combine not only continuity 
and a peaceable possession without the hindrance of the 
owner in respect to whose land the easement is claimed, 
but in complete analogy to its archetype, the bar in eject- 
ment, the possession must appear to have been adverse.” 

Nothing in the law can be more certain, than one’s 
right to occupy and use his own land, as he pleases, if he 
does not thereby injure others. He may build upon it, 
or occupy it as a garden, grass plat or passage way, with- 
out any loss or diminution of his rights. No other person 
can acquire any right or interest in it, merely on account 
of the manner in which it has been occupied. "When one 
builds upon his own land immediately adjoining the land 
of another person and puts out windows overlooking that 
neighbor’s land, he does no more than exercise a legal 
right. This is admitted. Cross v. Lewis, 2 B. & C. 686. 
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By the exercise of a legal right he can make no encroach- 
ment upon the rights of his neighbor, and cannot thereby 
impose any servitude or acquire any easement by the ex- 
ercise of such a right for any length of time. He does. 
no injury to his neighbor by the enjoyment of the flow of 
light and air, and does not therefore claim or exercise any 
right adversely to the rights of his neighbor. Nor is there 
anything of similitude between the exercise of such a 
right and the exercise of rights claimed adversely. It is 
admitted in the case that the erection of windows over- 
looking the defendant’s premises was no legal injury for 
which he can obtain redress by any legal process. In other 
words, that his rights have not been encroached upon ; 
and that he has no cause of complaint. And yet while 
thus situated for more than twenty years, he looses his 
right to the free use of his land because he did not prevent 
his neighbor from enjoying that, which occasioned him 
no injury and afforded him no just cause of complaint.— 
The result of the doctrine is, that the owner of land not 
covered by buildings, but used for any other purpose, may 
be deprived of the right to build upon it by the lawful acts 
of the owner of the adjoining land performed upon his own 
land and continued for twenty years. 

It may be safely affirmed, that the common law original- 
ly contained no such principle. The doctrine as stated in 
the more recent decisions appears to have arisen out of 
the misapplication in England of the principle, by which 
rights and easements are acquired by the adverse claim 
and enjoyment of them for twenty years, to a case, in 
which no adverse Or injurious claim was either made or 
enjoyed. 

This doctrine has been examined and its want of sound 
principle exposed in the case of Parker v. Foote, 19 Wend. 
309. Mr. Justice Bronson very justly remarked, “it can- 
not be applied to the growing cities and villages of this 
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country without working the most mischievous consequen- 
ces. It has never, I think, been deemed a part of our law. 
Nor do I find that it has been adopted in any of the States.” 
‘It cannot be necessary to cite cases to prove, that those 
portions of the common law of England, which are hostile 
to the spirit of our institutions, or which are not adapted 
to the existing state of things in this country, form no part 
of our law.” 

Chancellor Kent says, ‘ this common law right of pre- 
scription in favor of ancient lights does not reasonably or 
equitably apply, and it is not the presumed intention of the 
owners of city lots, that it ever should be applied to build- 
ings on narrow lots in the rapidly growing cities in this 
country.” 3Kent’s Com. 446, note b. 

In the case of Atkins v. Chilson, 7 Metc. 398, it is stated, 
that the tendency of the decisions in that State has been 
favorable to a reception of the English doctrine, but there 
is a distinct statement, that no opinion is expressed upon 
it in that case. 

It is provided by statute, c. 147, § 14, that ‘no person 
shall acquire any right or privilege of way, air, or light, or 
any other easement, from, in, upon, or over the land of 
another by the adverse use or enjoyment thereof, unless 
such use shall have been continued unterrupted for 
twenty years.” The following sections prescribe the 
mode, by which the acquisition of such rights may be 
prevented. It is obvious, that these enactments were not 
designed to create or give such rights, or to determine 
when or upon what terms, they had already been acquired. 
These matters were left to be decided by the law as it 
previously existed. The design was to prevent their fu- 
ture acquisition without conformity to certain prescribed 
conditions. It does not even appear to have been intend- 
ed to declare, that they would in future be acquired by 
virtue of the statute merely, but rather to prevent their 
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acquisition without conformity to its provisions, leaving 
the decision to the previously existing law, whether any 
would be acquired. But whatever may be its true con- 
struction, it can have no influence upon the plaintiff's 
rights in this case. 

The second question presented, is, whether from the 
facts proved, a grant or other contract, securing to the 
plaintiffs an unobstructed flow, of light and air, can be 
presumed. 

According to the English doctrine such a presumption 
can arise only, when the right claimed has been exercised 
in such a manner for twenty years against the owner of 
the adjoining land, that he might, during all that time, 
have prevented it by some erection so made as to ob- 
struct the light and air. 

The rule is more rigidly stated in the case of Daniel v. 
North, 11 East, 372. Lord Ellenborough says in that 
case, ‘‘ the foundation of presuming a grant against any 
party is, that the exercise of the adverse right, on which 
such presumption is founded, was against the party ca- 
pable of making the grant.” Le BLAnc, J., in the same 
case says, “It is true that presumptions are sometimes 
made against the owners of land during the possession, 
and by the acquiescence of their tenants, as in the instan- 
ees alluded to, of rights of way and of common ; but that 
happens, because the tenant suffers an immediate and 
palpable injury to his own possession, and therefore is 
presumed to be upon the alert to guard the rights of his 
landlord as well as his own, and to make common cause 
with him ; but the same cannot be said of lights put out 
by the neighbors of the tenant, in which he may probably 
take no concern, as he may have no immediate interest at 
stake.” The case decides, that the landlord was not pre- 
cluded, where lights had been put out and enjoyed for 
twenty years, while the premises were in the occupation 
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of his tenant, there being no evidence of his knowledge 
of the fact. And how could proof of his knowledge have 
made any difference? He could then do nothing to pre- 
vent it, but by making some erection upon his own land; 
and he could not lawfully enter upon it and do that, while 
it was held under a lease by his tenant. 

In the case of Barker v. Richardson, 4 B. & A. 579, it 
was decided, that no such presumption could be made, 
while the premises were in the occupation of a rector as 
tenant for life, because he was incapable of making such 
a grant. 

In the case of Sargent v. Ballard, 9 Pick. 251, the doc- 
trine stated by Bracton is recognized, that ‘it must be 
with the knowledge and permission of the owner, and not 
merely of the tenants.” 

The premises overlooked from the plaintiff’s windows 
were occupied by them about eight of the twenty years, 
during which the presumption must have arisen. During 
those eight years both estates were in possession of the 
plaintiff, Peter. There could be no adverse enjoyment of 
the flow of air and light during that time, nor of any thing 
that could be likened to an adverse enjoyment of it. The 
landlord could not prevent such enjoyment by his tenant 
in any way, for he could not enter upon the land while 
leased to the tenant, to make an erection to obstruct the 
light and air. And no presumption could be made, if the 
English doctrine were admitted here, which would enable 
the plaintiffs to maintain this action. 

Plaintiffs non-suit. 
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JAMES CUSHING et. al. versus NATHAN LONGFELLOW. 


S. C. 26 Maine, R. 306. 


In an action of trespass for mill logs, cut upon the land of the plaintiff and re- 
moved to a distance therefrom, the true rule in the assessment of damages is, 
that the plaintiff should recover the value of the logs, as it was the moment af- 
ter they were severed from the freehold. 


The action was trespass for taking, carrying away and 
converting the plaintiff’s mill logs. 

For the plaintiff, on the point, that the instructions as 
to the measure of damages were correct, they cited Hig- 
ginson v. York, 5 Mass. R. 341; Buckman v. Nash, 3 
Fairf.474; Hill v. Penny, 17 Maine R. 409. 

For the defendant, it was also insisted, that the Judge 
erred in declining to give the requested instruction. Mor- 
gan v. Powell, 3 Ad. & Ellis, N. S. 278; Wood v. More- 
house, Ib. 440. 

The opinion of the Court was prepared by WHITMAN, 
C. J. 

From the report of the Judge who presided at the trial 
we learn that the action is trespass de bonis asportatis ; 
that the articles alleged to have been taken and carried 
away were certain logs, cut ona certain tract of land, con- 
taining four thousand acres, situate in the south-west cor- 
ner of township No. 9, in the county of Aroostook ; that 
the plaintiffs made out a prima facie case by showing 
themselves to be the mortgagees of the tract; and that 
the logs were cut thereon by the defendant; that there- 
upon they insisted on recovering, as damages, the estima- 
ted value of the logs, at a certain landing place, to which 
they had been hauled by the defendant; and the Courtso 
ruled, and instructed the jury accordingly. But the de- 
fendant insisted that the damages should be estimated 
according to the value of the timber when standing; and 
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the jury were allowed to ascertain what such value actu- 
ally was, with a view to the correction of the verdict in 
case the whole Court should be of opinion, that such was 
the true rule for estimating damages. The jury, however, 
returned their verdict in accordance with the instruction 
of the presiding Judge. And judgment is to be entered 
upon this verdict unless .the whole Court should be of 
opinion that the damages were incorrectly assessed. And, 
in such case, if the rule for the purpose should be found 
to be as contended for by the defendant, the verdict is to 
be corrected, as before intimated. If, however, the title 
to the whole township, as set up on the part of the de- 
fendant, should be found to be in him, the verdict is to be 
set aside, and a non-suit entered. 

We are not satisfied that the principle for assessing 
them, on the one side or on the other, as contended for by 
each, was correct. The true rule, we apprehend to be 
that the plaintiffs should recover the value of the logs, as 
it was the moment after they were severed from the free- 
hold. They then became a chattel, so that trespass de 
bonis would lie for them. This value would, perhaps, be 
somewhat greater than what, among lumbermen, has ob- 
tained the name of stumpage, viz: the value of trees 
standing. 

The plaintiffs, in their action of trespass, have not a 
right to select any other place, than that where the injury 
was originally done, to enhance the value of the articles 
taken, although they might have been greatly enhanced 
in value by a removal to such other place. It is true they 
might have seized them wherever they could find them ; 
and might have demanded them, at another place, of one 
having them there, and in action of trover have recover- 
ed the value of them there. Baker v. Wheeler, 8 Wend. 
505, and cases there cited. But in trespass the rule is 


believed to be different. In Morgan v. Powell, 3 Adol. & 
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Ellis, N. S. 278, it is laiddown, that the value of the prop- 
erty severed from the freehold is that which it has imme- 
diately after being severed. That was an action of tres- 
pass de bonis for coal severed from a mass in the pit, and 
raised to the pit’s mouth, in readiness for sale. The plain- 
tiff in that case insisted on being allowed to recover the 
value, as it was when raised to the pit’s mouth, and the 
judge at nisi prius so ruled ; but the whole Court reversed 
the decision, and ruled as above. And the rule was said 
to be the same in the Exchequer. Martin v. Porter, 5 M. 
& W. 351. In Wood v. Morewood, it was said to have 
been held by Park, Baron, in an action of trover for coals 
so taken, if the defendant took them without being con- 
scious that he was doing wrong, they might be estimated 
as if they were to be sold by the plaintiff unsevered ; if 
otherwise, then at the price they would be worth when 
first severed. 3 Adol. & Ellis, N. S. 440, in a note. The 
jury returned the former and the decision was acquiesced 
in. This seems in conflict with the decisions in N. York ; 
but shows the leaning of the mind, of a very distinguish- 
ed jurist, towards the equity of not allowing exemplary 
damages to be recovered against one, not conscious of do- 
ing wrong, when he took the goods of another. And the 
defendant, in the case at bar, may well be believed to have 
been in this predicament. 

Our opinion, not being exactly in conformity to either 
of the estimates of the jury, a new trial must be granted. 











COURT OF APPEALS OF NEW YORK. 


Court of Appeals of the State of New Work. 


DANKS vs. QUACKENBUSH. 
S. C. 1 Comstock 129. 


The judgment of the Supreme Court in this case, determining that the act 
to extend the exemption of personal property from sale under execution, pass- 
ed April 11, 1842, is unconstitutional and void as to debts contracted before its 


passage, affirmed. 

On error from the Supreme Court. Danks sued Quack- 
enbush in the Common Pleas of Onondaga county, in re- 
plevin for taking a horse and harness. The case was 
this :— 

In January, 1837, one Fitch recovered judgment against 
Danks in the Supreme Court, in an action upon contract, 
for $83 85. In January, 1843, an alias fieri facias was is- 
sued on the judgment, and delivered to Quackenbush, 
who was a Deputy Sheriff, and who took the property in 
question by virtue of the execution; and for that taking 
the suit was brought. On the trial Danks claimed that 
the property was exempt from execution by the act of 
1842, which enacts that, ‘in addition to the articles now 
exempt by law from distress for rent or levy and sale un- 
der execution, there shall be exempted from such distress 
and levy and sale, necessary household furniture, and 
working tools, and team owned by any person being a 
householder, or having a family for whom he provides, 
to the value of not exceeding one hundred and fifty dol- 
lars. (Laws of 1842, p. 193.) The necessary facts were 
shewn on the trial to bring the property in question with- 
in the exemption declared by this statute, provided the 
statute was to be so construed as to apply to debts con- 
tracted before its passage, and if such was the construc- 
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tion, then provided it was a constitutional and valid statute 
as to debts of that description. The defendant insisted 
that it did not apply to pre-existing contracts, and if it 
did, that it was so far unconstitutional and void. The 
Court charged the jury that the property was exempt, and 
the jury accordingly found a verdict for the plaintiff, on 
which judgment was rendered in his favor in the Com- 
mon Pleas. Quackenbush having made a bill of exception 
embracing the above questions, removed the judgment by 
a writ of error into the Supreme Court, where the judg- 
ment was reversed upon the ground that the act in ques- 
tion was unconstitutional and void as to antecedent con- 
tracts. (See 1 Denio, 128, where the opinion of the Supreme 
Court is given at length.) : 

A record of reversal being made up, Danks now brings 
error to this Court. 

A. Taber, for plaintiff in error. 

1. The statute in question makes no exception of exe- 
cutions for debts which had been previously contracted, 
and was evidently intended by the Legislature to apply 
to all executions levied after it went into effect. (Sack- 
ett vs. Andross, 5 Hill, 334.) 

2. Before the Court will declare an Act of the Legisla- 
ture unconstitutional, a case must be presented in which 
there is no rational doubt. (Dartmouth College vs. Wood- 
ward, 4 Wheaton’s Rep. 625; Exparte McCollum, 1 
Cow. Rep. 550.) 

3. The statute in question is not a ‘* Law impairing the 
obligation of contracts,” within the meaning of the Con- 
stitution of the United States. (Bronson vs. Kinzie, 1 How- 
ard 311; McCracken vs. Hayward, 2 Jb. 608; Sturges 
vs. Crowningshield, 4 Wheat, 122.) 

Geo. F. Comstock, for defendant in error. 

1. The Act of 1842, extending the exemption of prop- 
erty from execution, cannot, consistently with settled rules 
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be so construed and applied as to affect pre-existing con- 
tracts. (Gilmore vs. Shuter, 1 Freeman 466. S. C. 2 
Mod. 310; Couch: vs. Jeffries, 4 Burr. 2460; 6 Bac. Abr. 
370 ; 2 Atk. 36; 1 Vesey, Sen. 225; 2 Ld. Raymond 1350; 
Osborn vs. Huger, | Bay Rep. 179; Ham vs. Claws, 1b. 
93; Dash vs. Van Kleeck, 7 Johns. 467; Sackett vs. An- 
dross, 5 Hill 334, 7 and 362, 5.) 

2. The act in question under a retrospective construc- 
tion, is in violation of that provision of the Constitution 
of the United States which prohibits the State Legisla- 
tures from passing laws impairing the obligation of con- 
tracts and is therefore void. (Sturges vs. Crowningshield, 
4 Wheat. 122; Green vs. Biddle, 8 do. 1; Mason vs. 
Haille, 12 do. 370, 318, 337; Bronson vs. Kinzie, 1 How- 
ard 311 ; McCracken vs. Hayward, 2 do. 608; 1 Car. Law 
Repos. 385; 2 do. 428; 7 Monr. 11; do. 544; do. 588; 
4 Litt. 34; do. 53; 6 Monr. 98.) 

After advertisement, Jewett, Ch. J., and Bronson, 
RuGe.es and Gray, Js., were for affirming the judgment 
of the Supreme Court, upon the ground stated in the 
opinion of that Court. 

And GARDNER, JONES, JOHNSON and WRIGHT, Js., were 
for reversing the judgment. The Court being equally 
divided, the judgment of the Supreme Court was affirmed. 
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Supreme Court of Peunsylvania.--Middle istrict. 


ABSTRACTS OF CASES DECIDED AT MAY TERM, 1849. 


Musselmanvs. Eshleman. Lancaster, C.P. Burnside, J. Though atrus- 
tee executor or administrator cannot act as seller and buyer, yet a deed 
in such case is not absolutely void. It is voidable only; but no party to 
the deed, or others claiming under him, can avoid it. It is absolutely void 
only in case of actual fraud. 

In this case there are no badges of actual fraud, or is it alleged. The 
guardian of the heirs of Musselman, or they, as they came of age might 
affirm or disaffirm the sale ; but the statute of limitation will be a bar in 
ten years after the youngest child comes of age, where the defendant has 
been actually twenty-one years in adverse possession. 

The cases that require twenty-one years after the heirs come of age, 
are cases of actual fraud where the deed is absolutely void. There the 
statue runs from the time of the discovery. Affirmed. 

Fisher vs. Strickler, Lancaster, D.C. Rogers, J. A covenant “ that we 
the said Jacob Strickler and Christian Strickler, have this day agreed with 
each other, that in case if one of them shall happen to die unmarried, or 
intermarried and without lawful issue or issues that should arrive to the 
age of twenty-one years, that then and in that case the survivor of them 
shall be the sole heir of the deceased one, both to the real and personal 
estate of the deceased, without any further deed or conveyance: to hold 
the real estate as well as the personal estate of the deceased unto the 
survivor, and to his heirs and assigns forever,” is a covenant to stand 
seized to uses, and is not in conflict with the law, or policy of this State, 
as regards the collateral inheritance tax, or the dower of any future wife. 
Affirmed. 

Estate of Geo. Gross. Lancaster, O.C. Rogers, J. A bequest unto the 
children of the testator’s brothers and sisters, and the children of the broth- 
ers and sisters of his wife, ‘ share and share alike, to them severally, and 
their heirs and assigns forever,” is to the children as a class; and those 
only who are in being (or posthumous) at the time of the testator’s death, 
can take. The words quoted do not make this an exception to the rule 
stated by C. J. TiteHMan, in Pemberton v. Parke, 5 Bin. 607. The 
words are not intended to designate the persons who are to take, to con- 
trol the general expressions, or to determine the time when the legacies 
are to vest; but are designed to indicate the manner they are to hold, and 
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the quantity of their respective interests, viz: share and share alike. Af- 
firmed. 

Stouffer vs. Haines’ Executors. Lancaster,C.P. Counter, J. The sug- 
gestion of the possibility of a fact to the jury, of the existence of which 
there was no evidence direct or by inference, for the purpose of reconcil- 
ing certain declarations and proofs on the part of the plaintiff, with the 
evidence given by defendant, is error. 

Haines, subsequent to the date of the note sued upon, said he had a 
note cut-out by the bankruptcy of defendant, and denied he had a new 
note, as this one appeared. The suggestion allowed as possible was, that 
the note was given with an understanding that it was to be concealed, lest 
other creditors of Stouffer should press for new notes also. The exist- 
ence of this understanding is not an explanation, but a fact susceptible of 
proof, and if proved leaving nothing in dispute. Reversed. 

Administrators of Skinner vs. Bank of Gettysburg. Adams. RoceErs, 
J. Bank stock left as a legacy to the wife, is a chose in action, and if 
not reduced into possession by some action of the husband, does not pass 
to his assignees in bankruptcy. Nor is there any difference in this re- 
spect, whether the bequest be received before or after marriage. 

But the stock transferred by the husband in trust, and directly after 
retransferred to the husband and wife, is such a reduction into possession 
as to bar the title of the wife, when he survived her. It indicates his in- 
tention, that in case she survived her husband, it should be hers; but if 
he survived her, that it should be his absolutely. 

Study vs. Beitler. Adams. Burnsipe, J. A plea in abatement after 
issue is too late. 

A woman in pregnancy and near her confinement cannot be compelled 
to attend as a witness; and it is error in such case to reject her deposi- 
tion. Reversed. 

Snyder vs. Executors of Snyder. Adams. Counter, J. In a bequest 
that after payment of the debts, all the testators real and personal estate 
should be sold by his wife, for her own proper use during her life, and 
then over, the wife takes such an interest as entitles her to hold against 
the creditors or executors of her second husband. Reversed. 

Caldwell vs. Executors of Moore. Huntingdon. Rogers, J. The 
owner of land at the time taxes are assessed upon it, is liable to the collec- 
tor in the first instance, and to prevent circuity of action, resort may be 
had to him instead of the tenant. When the taxes were assessed in the 
name of the tenant, and the owner sold the land to a stranger who went 
into possession, and the collector levied and enforced payment from him, 
the executors of the owner will be liable to the purchaser, he having died 
in the mean time. Reversed. 
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Withersvs. Weaver. Lancaster,C. P. Rogers, J. In articles of marriage 
settlement when it was agreed ‘ that the estates of the respective par- 
ties, real and personal, shall, after the consummation of the intended mar- 
riage, be held and enjoyed by both during their joint lives as if the arti- 
cle had not been entered into,”’ each party will hold uncontrolled domin- 
ion over their respective estates during the coverture so as to grant, sell, 
transfer or give, with or without consideration, (if bona fide and not in 
fraud of the article,) at their will and pleasure. 

But in this case the gift by the father to his son was not consummated 
by delivery ; and therefore goes to the wife under another covenant that 
all property should so go if she survived. Affirmed. 

Cryder’s Appeal. Huntingdon. Rocers, J. Where a testator gave 
legacies “ to be paid out of the sale of the first within mentioned tract of 
land or farm, and if that be not sufficient, the balance to be made up out 
of the fulling mill property,” they are specific: and as the amountin part 
went in payment of debts, which was a lien on all the lands devised, the 
other lands specifically devised, must contribute. Affirmed. 

Forney, Administrator of Reitzel, vs. The Com'th. Lancaster, C. P. 
Burnsipe, J. The act of 1811 makes the balance due the Com’th on the 
settlement of the accounts of any public officer a lien from the date of the 
settlement on all the real estate of the principal as well as sureties, 
throughout the Commonwealth; and the act of 1827 requires the Au- 
ditor General to transmit to the Prothonotary of the proper counties cer- 
tificates of such balance to be entered of record; yet it is not necessary 
in such transcripts, to name the sureties for the purpose of creating a 
lien against their real estate. It is sufficient if the transcript certifies the 
balance against the principal, to bind the sureties in the same county, 
without naming them. Affirmed. 

Commonwealth ex. re. Dysart vs. McWilliams. Brut, J. The plead- 
ings in this case did not raise the question which the relator sought to 
be decided. But this Court following the example of the Court below, 
decided : That the supervisors of a township, under a special act of As- 
sembly authorizing them ex officio to subscribe for the capitol stock of a 
turnpike company may do so; and may raise the funds by taxing the in- 
habitants of the township, at a rate authorized by the act of 1834. 

An act of Assembly authorizing the officers of a municipal corporation 
to subscribe ex officio to the capital stock of a company designed to facili- 
tate and increase the commerce and intercommunication of the country, 
is constitutional. 

Hinds et. al. vs. Scott et.al. Mifflin. Bext, J. The lien of a judg- 
meat as between the debtor and creditor does not expire by the mere 
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lapse of time, short of the period necessary to raise a presumption of pay- 
ment. The act of 1798 requiring a revival every five years to continue 
the lien, is only for the protection of subsequent purchasers for value, and 
younger judgment creditors. Where no other claims intervene, the 
creditor may pursue the land by levy and sale after the expiration of five 
years. 

(N. B.—On this point Mr. Justice Courter dissented. From his 
oral remarks in expressing his dissent, I understood him to hold, that un- 


der the act, after the lapse of five years, the judgment is dead as a judg- 
ment; and no valid sale of land can be made on it, without revival by 
scire facias.) 

Though a venditioni exponas after a lapse of five years from the issue 
and levy of a fi. fa. is irregular, and on motion will be set aside, and a 
sci. fa. post an. et diem required, yet it is insufficient to avoid a Sheriff's 
deed, in the collateral suit of ejectment. The sci: fa: is for the protec- 
tion of the creditor, and he may waive it, as is frequently done. Does he 
do so, neither he nor those claiming under him, can take advantage of the 
irregularity to question the validity of the sale. 

The non-return of an execution by the Sheriff will not affect the valid- 
ity of hisconveyance. ‘The Court may consider the deed as his return. 

The possession of a Sheriff’s deed is prima facia evidence of the deliv- 
ery and the payment of the purchase money, without a receipt at the 
foot of it. The acknowledgment in the body of the deed is sufficient; 
besides, by making a deed the Sheriff fixes himself for the price bid, to 
the creditor and owner. 

A mie-recital of the venditioni in the Sheriff’s deed will not vitiate it. 
Reversed, &c. 

Hewitt vs. Hulings. Blair. Rogers, J. If a vendor brings ejectment 
to compel payment of the purchase money, and recovers a judgment, 
either by confession or on verdict conditioned that it be released on pay- 
ment of the balance due within a prescribed time, and the time 1s suffer- 
ed to pass without payment, the vendor may take possession and keep 
the land as absolute owner. 

In view of this statement of the law, Mr. Justice Rogers suggests to 
the profession, a defect generally, in framing conditional verdicts. Instead 
of vesting an absolute title inthe vendor, on failure to pay at a time fixed, 
the verdict should contain a decree of sale either by the Sheriff or a mas- 
ter, under the direction of the Court, for the benefit of the vendor and 
vendee, and all other persons having an interest in the proceeds. This 
it is suggested would secure the interests of all concerned in the proper- 
ty. The law as above stated is so fairly settled, and so many titles depend 
upon it, that this Court, without the aid of the profession as recommend- 
ed, cannot apply a remedy. Affirmed. 
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Stayman vs. The Carlisle Bank. Rogers, J. The action of assump- 
sit cannot be maintained in Pennsylvania by one stockholder in a bank 
against the corporation for his proportion of the capital stock distributed 
by the Board of Directors to other stockholders whom they thought en- 
titled to it, in case of winding up and liquidating. 

(N. B.—On this point Mr. Justice Burnsipe dissented.) 

The proper mode of proceeding is by bill in Equity, when all the par- 
ties in interest can be brought before the Court, and a decree moulded to 
embrace cross equities and liabilities, so as to do justice to each. 

Affirmed for the reasons given by Judge Hersurn. 

Loomis’ Appeal. Lancaster, O. C. Gisson, C. J. As between legatees 
and devisors, a testator may charge any part of his estate with the payment 
of his debts, either by express wordsor by necessary implication; but when 
he has not done so, but on the contrary it appears, as in this case, that 
the legacies to his daughters and grand children were demonstrative not 
general, the executor, who is a devisee, cannot even under an order o 
the Orphans’ Court, apply the fund raised from the sale of the land, out 
of which the legacies were to be paid, in easement of his own estate. As 
each part of the fund was bound to contribute to the payment of the 
debts, the legacies and devised estate must abate pro rata. 

The Orphan’s Court has power, though it has not been specifically 
given, to marshall the assets between legatees and devisees: otherwise 
there would be a gap in the system. Asa Court of Equity with juris- 
diction limited to particular subjects, it has all the powers necessary to 
give effect to its jurisdiction, within the circuit of its action. In giving 
general jurisdiction of a particular subject, the Legislature impliedly gives 
every ancilliary power necessary to the exercise of it; and the grant of a 
power indispensable to the administration of justice is not to be defeated 
by the accidental omission to furnish the details. And as in this case the 
power being remedial and beneficial, is entitled to a benign interpretation. 

Decree reversed, &c. 

Brinton’s Estate. Lancaster, O.C. Counter, J. On a proceeding bya 
legatee to compel payment from the executors, they cannot set off errors 
in the settlement of their account in the Orphans’ Court. A decree of 
the Orphans’ Court can not be touched collaterally, except for fraud or 
want of legal notice to the party complaining. 

When it does not appear plainly from the will, that the legacy is for 
the sole and separate use of the wife, the husband may proceed to reduce 
to possession if the Court will not interfere; though they will always, 
under circumstances calling for it, protect the interests and rights of the 
wife. Such cases are those in which the husband abandons his wife and 
then attempts to reduce her choses in action into possession. 
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Schoch vs. The‘ Administrators of Hertzler. Lancaster, C.P. Roeens, J, 
—The release of one or more joint, or joint and several debtors, operates 
as a discharge of all the others, only where the effect is to increase the 
responsibility of those who are not included in its terms. When the re- 
sponsibility of the other obligors is not increased, they are released pro 
tanto only. Judgment reversed. 

Howett's Estate. Lancaster, D. C. Counter, J. The lien of the me- 
chanic and material man ought not to be extended beyond the terms of the 
statute, because it is often a secret lien extending back from the date of 
its entry and publicity, to override honestand fair judgments. Therefore, 
when the front wall of a house was taken down, the roof taken off, ex- 
cept the rafters, but the other walls left standing on the same foundation, 
the floors remaining, it must be considered practically and ornamentally 
a remodelling and repairing, and not within the statute of mechanic's 
liens. Reversed. 

Bingham & Bro. vs. Young § Cassell. Lancaster, C. P. Courter, J. 
Secret or private sales of personal property by an officer of the law, charged 
with execution, are not to be countenanced. Publicity is in every respect 
indispensable, otherwise property might be transferred or sacrificed by 
collusion. In this case the Sheriff made a levy, and the same day the 
plaintiff in the fi: fa: directed and agreed with the Sheriff to permit the 
goods to remain in possession of one of the partners, who was authorized 
to continue selling the goods, but to pay the proceeds to the Sheriff.— 
Subsequently other creditors issued executions and directed the Sheriff to 
proceed, which he did by selling at public sale. Held, the first arrange- 
ment is illegal, and Bingham & Bro., the first execution creditors, are 
postponed. Avenues to fraud are to be closed, though no actual fraud is 
charged inthis case. Affirmed. 

Cunningham vs. Garvin. Bexi, J. Where a contractor ona railroad 
had a retained per centage, which he assigned for the benefit of certain 
creditors, then threw up the contract, and another stepped in to perform, 
in whose favor the cestui que trusts drew an order upon the assignee for 
the retained per centage; the order is irrevocable, and is founded upon 
sufficient consideration. If the contract be not finished, nothing could ac- 
crue to the creditors. And it is the same whether the order be drawn 
before or after the completion of the contract. 

In this case the creditors after drawing the order, received the money 
from the assignees. The action for money had and received will lie.— 
Affirmed. 

Franklin Beneficial Association vs. Commonwealth ex. re. Arer. Lan- 

aster, C. P. Gisson, C.J. Though asociety for mutual assistance 
in time of sickness is legal, and no principle of public policy fagbids an ar- 
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ticle making an exception against those who follow the profession of a 
soldier, yet as such acondition holds out to the corporators inducements 
not to serve in the army, it is not to be favored in construction. 

In this instance the relator’s case may be within the reason, but is not 
within the letter of the article, beyond which it will not be carried. “* No 
soldier of the standing army shall be capable ofadmission; and any mem- 
ber who shall voluntarily enlist as a soldier shall loose his membership.” 
The meaning of the word ‘‘ enlist’ is fixed, by the words “ standing ar- 
my” in the first branch of the sentence. Besides, it is to be taken in its 
popular sense; and in England from whence it came, and in these States, 
it means not merely to enroll the name, but to sign a written contract of 
military service with the government. It will not apply to volunteers for 
the war. Affirmed. 

Neel vs. Bank of Lewistown. Mifflin. Courter, J. The plaintiff in 
a judgment has a right to issue and levy upon property which has been 
assigned, or is claimed by another than the defendant in the judgment, 
for the purpose of having the right tried by jury; (though he and the of- 
ficers will be liable as trespassers if found in the wrong) and it is error for 
the Court to stay his proceedings, whilst attempting to sell the property 
in dispute. 

The order staying the vend. ex. is reversed, and the plaintiff allowed to 
issue an alias. 

Hackadorn’s Appeal. Huntingdon. Rogers, J. The incination of 
the Courts is to avoid unnecessarily the creation of a multiplicity of liens ; 
for if encouraged they cause perplexity in the transfer and sale of real 
estates. Hence, in order to charge land in favor of a legatee, the testa- 
tor must express his intention to that effect by direct expression, or plain 
implication on the face of the will. Here there is no express intention 
declared, nor is it implied, and the devisees of the land can only be held 
personally liable. Affirmed. 

Roger's Appeal. Blair. Courter, J. A fiduciary relation requires 
vigilance as well as honesty. Where therefore, a guardian might have 
secured and collected money by attention at one time, he will be held 
liable. 

So when a guardian vests the funds of his ward in an enterprise of 
doubtful safety, such as a transportation company, though at the same 
time he invests his own funds in the same company, he will be held 
liable. 

So where in case of a judgment note, the collection of the money being 
doubtful, and the guardian took a deed of real estate in his own name in 
consideration of debts due the wards as well as himself, and did not re- 
cord a declaration of trust for some time afterwards, so as to afford evi- 
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dence that had the property appreciated in value, it would have been 
for his benefit, he will be chargeable. 

Either of these convertions of the property of his wards is unjustifiable 
except from imminent necessity. 

Decree reversed so as to charge the guardian. 

Prough vs. Entrekin. Huntingdon. Roeers, J. The act of July, 
1842, “to punish fraudulent debtors, &c.” is intended to punish an of- 
fence ; not to be used as a means of collecting debts. 

In this case the plaintiff was compelled to pay money to the defendant 
while in prison, under arrest, on a charge under the act, and afterwards 
to confess a judgment for the money before the justice who issued the 
criminal warrant, at his instance; and the promise was from the first 
held out to him that if the money be paid he should not be further pros- 
ecuted. 

Under these facts the Court below ought to have instructed the jury 
that the plaintiff had furnished proof of want of probable cause, (in this 
action for a malicious prosecution,) from which the law would infer that 
the defendant was actuated by malice or improper motives. 

The effect of the rule upon this point will be to throw the onus of 
proving probable cause on the defendant, in an action for malicious pros- 
ecution. 

The further rule will probably obtain ; that when no debt is due at all, 
or when the demand is unjust, the evidence of want of probable cause is 
conclusive ; but when there is a debt shown by the creditor, it is prima 
facia only, and may be rebutted by the defendant. 

The indebtedness must be shown by other evidence than by confession 
while in prison, or under arrest, or by judgment confessed in pursuance 
of a compromise, or by any coercion arising from the criminal prosecu- 
tion. 

Gable vs. Bressler. Centre. Burnsipe, J. In an action of ejectment, 
the docket of a suit before a justice between the same parties for trespass 
on the same land, in which a judgment was rendered against the defend- 
ant and afterwards paid, is no evidence of disclaimer of title by defendant. 
The justice had no jurisdiction as to title, and it was wise not to appeal. 

As the plaintiff must recover on the strength of his own title, a lease to 
Cook cannot be received in evidence. Whether Gable’s or Cook's is im- 
material to him. 


Gable’s improvement commenced in 1816, subsequent to the act of 28 
March, 1814, though his warrant was subsequent to plaintifis. The Dep- 
uty Surveyor oughi to have given him notice of survey on plaintiffs war- 
rant. Affirmed. 

Lyttle et. al. vs. Smyser. Adams. Bex, J. A judgment recovered 
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on a scire facias sued out to revive and continue the lien of a prior judg- 
ment quod recuperet, is for some purposes in the nature of a new judg- 
ment, yet it does not operate to merge and extinguish the former judg- 
ment. The original judgment subsists for the purposes of lien, notwith- 
standing a further lien may be acquired by the new judgment; and the 
same is true of any further judgment of revival. 

In this case, the judgment contested, is founded on the second judgment 
of revival by sci. fa. on the original. There had been several intermediate 
sci. fas. and judgments, to which the terre tenants were not parties; and 
it was held that the plaintiff was not bound to go upon the last sci. fa. on 
the original, or go back to the original, but could proceed upon any one in 
which the terre tenants had notice. Affirmed. 

Comfort vs. Eisenbise. Mifflin. Burnsipr, J. Comfort was the bail 
of Eisenbise for rent. Before judgment was obtained against them, Eisen- 
bise made application for a discharge under the bankrupt law. After his 
discharge, Eisenbise told Woods the attorney of the plaintiff in the judg- 
ment at that time obtained, that he did not want Comfort pushed; that 
he would himself pay it by spring. Subsequently the judgment was paid 
by the sale of Comfort’s real estate, and this suit was brought against 
Eisenbise for the amount. Held, that the promise to Woods is sufficient; 
the moral obligation will sustain it. Reversed, &c. 

Campbell vs. Gates. Centre. Couitrer, J. On a contract to raise 
and deliver so many tons of iron ore, though our statute fixes 2,000 lbs. 
fora ton, yet when it was proved that the custom of the country is to 
buy and sell by gross weight, and that the plaintiff acquiesced by allow- 
ing his ore to be weighed on scales fixed at 2,240 Ibs. to the ton, such 
custom will control the statute. 

Ona recision of a contract by one party which was to last a term of 
years, the jury in estimating damages may take a comprehensive view of 
the circumstances, and especially may estimate what a party might have 
made during the time, as wellas present losses. 

Judgment affirmed. 

Lancaster County Bank vs. Stouffer. Lancaster, C. P. Gipson, C. J. As 
a husband has an independent estate in his wife’s land which may be 
claimed by his separate act, it will be bound as an inchoate one, by a 
judgment against him for his separate debt. As it has been decided that 
the purchase money of land converted for a special purpose, still retains 
the character and quality of land, so as to remain subject to curtesy and 
dower, the lien of ajudgment which bound the curtesy before conversion, 
adheres to it afterwards when money is substituted for the land. The 
husband's release, on a note being given for the use of his wife, could not 
divest the creditor's interest in it, which was fixed by the judgment, nor 
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could the wife’s certificate of her consent that the money be paid to him 
under the act of 1832,to enable him to release, effect any interest but 
her own. 

With the note as subject of attachment, the plaintiff had nothing to do, 
for payment to the wife’s trustee, or to her would be no payment as 
against him. 

The plaintiff may have execution of the equivalent of the land bound 
by the judgment. His freehold has been converted into money, and the 
plaintiff is entitled to the possession of the farm, and to take the produce of 
it during his life, by giving security for the ultimate restoration of it to 
the wife or her representatives. 

A sequestrator is unnecessary, as the plaintiff is entitled to have the 
management of the farm; besides the act of 1841 authorizes such an 
appointment only when unconverted life estates are taken in execution 
in order to make the debt out of the rents and profits withouta sale. 

But no appeal is authorized and it is quashed. 

Witmer vs. Lefevre. Lancaster, C. P. Gisson, C. J. The Legislature has 
power to divest a husband’s freehold in his wife's estate with his consent, 
so as to free it from the claims of creditors who have not obtained a lien 
on it. But whether the Court is at liberty so to interpret it as to give it 
8 retro-active operation against a creditor who had brought an action and 
incurred costs, at the time of the enactment, with a view to obtain a lien 
and satisfaction out of the curtesy, is a question. The rule has been to 
give a retro-active operation to statutes which operate not on the right, 
but the remedy ; here it would operate on both. That the husband has 
an indefeasible freehold in his wife’s land as tenant by curtesy, and that 
his creditors have a right to seek satisfaction from it is shown in Bank vs. 
Stouffer. But this act would take away their rights, though actions had 
been commenced before its passage. 

This Court has refused a retro-active operation to statutes which 
would bar actions pending, where it has not been compelled to do other- 
wise by direct and positive words. This embraces the principles of this 
case. 

But the Court had no right to appoint a sequestrator,* nor is there a 
right of appeal. Quashed. 


[*Why? The life estate was wnconverted, and therein the case differs 
from Bank vs. Stouffer. Are the acts of Assembly directing the appoint- 
ment of sequestrators, where life estates are taken in execution, repeal- 
ed ?— Ed. Law Jour.) 
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Supreme Court of Penusplvania. 
KAUFFMAN, Plaintiff’ in Error, vs. OLIVER, et. al. 


ERROR TO CUMBERLAND COUNTY. 


1. The Pennsylvania Courts are interdicted from assuming a voluntary juris 
diction to aid the master in recovering a fugitive slave, under the act of Con- 
gress of 1793, since the Pennsylvania act of 1826 has been repudiated and 
thrown out of Court by the Supreme Court of the United States. 

2. The State Courts have no jurisdiction, either of actions for the penalty or 
for trespass, under the act of Congress of 1793, relative to the surrender of fu- 
gitive slaves. 

3. The principles of the common law do not sustain any such actions in this 
State. 

The Opinion of the Court was delivered by Courter, J. 


This action is instituted at common law, leans upon it for support, and 
invokes the aid of its principles to sustain its objects and result. The 
sweeping generality of the two counts in the declaration of the plaintiff, 
and the instruction of the Court, would leave room to infer that Kauffman, 
the defendant, had proceeded to the State of Maryland, and there seduced 
the alleged slaves from their servitude; brought them to the State of 
Pennsylvania, and there concealed them, so that the owner could not re- 
claim or recapture them. This mode of stating the case, throws around 
it some air of plausibility, although it makes no difference in the applica- 
tion of the law, which the judgment of the Court deems fit and suitable 
to control and decide. But the testimony does in nowise warrant, or au- 
thorize such general conclusions. Giving to it the most ample verge, it 
amounts to this and no more :—That the alleged slaves had been removed 
from Arkansas to the State of Maryland in February, 1846, from which 
State they escaped during the night, in October, 1847. John M., Stake, 
the relative of the plaintiff, below, their agent and witness, stated that he 
would rather have their value, than recapture the fugitives: two of whom 
were men, one with a stiff arm: two women, three boys, and the rest, 
amounting to thirteen in all, were girls; three of them at so tender an age, 
that the rest were obliged to carry them. Coal, a negro, and witness for 
the plaintiff, testifies that he found these persons in Chambersburg, and 
took them away as afriend, to help them along, and prevent them from 
being taken. They told-him, as he testified, that they had been slaves 
in Maryland; that they were to be sold, and that to prevent their sale, they 
made their escape. He took them in the night to Shippensburg, from 
that to Miller’s Furnace, and finally to Kauffman, and put them in his 
barn in the morning, and shut the door, and called Kauffman, who in- 
quired what was the matter. Coal told him to come to the barn and he 
should see. When coal showed him the negroes in the barn, Kauffman 
told him to take them away, more than once; but finally agreed to let 
them stay till night, and agreed to give them something to eat. Coal then 
went to Butler, a negro, and gave his wife notice that he, Coal, wished 
to go home. That evening the negroes were hauled away in Kauffman’s 
wagon ; but to what place is not stated in the evidence. —The wagon was 
returned in the night; who was the driver is not stated; but it appears 
not to have been Kauffman, who was standing at the end of the barn 
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when the wagon started. Several neighbors, having heard that negroes 
were there, went to see them; some were witnesses and others not.— 
Gutshall, a witness for the plaintiff, testified, on his cross examination, 
that John M. Stake offered him one hundred dollars if he would swear 
that Daniel Kauffman hauled the negroes away; and he said he did'nt 
care a damn about the negroes if he could get Kauffman. This was said 
at Trindle Spring Tavern; Wm. Brown and Samuel Crabb were pre- 
sent. 

These are the striking and almost the only merits of the case developed 
by the testimony, except some proof of ownership, and the sum and sub- 
stance of the evidence. From it no glimmering of fact or circumstance 
is perceived to warrant a conclusion that Kauffman enticed the fugitives 
to run away, or that they were enticed to do so by any human being.— 
On the contrary, it appears from that evidence, as given on behalf of the 
plaintiff, that the negreos were prompted to fly at any hazard, by the fear 
of their being sold, and perhaps and almost inevitably to be separated— 
mothers from their children, and husbands from their wives and families 
forever. Prompted by the vast longings of the heart for kindred by na- 
ture, they were impelled to seek freedom, through danger and _ peril, 
rather than endure slavery among strangers and oppressors. 


I waive all inquiry as to a point made on the record, to wit—whether 
the Court did not err by instructing the jury in the language, to wit :— 
*“ But if Kauffman was acting with others, in concert, who induced these 
negroes to escape from the service of the plaintiff, and his acts formed a 
link in the chain to accomplish that object successfully, then he is liable 
as if he had done all,” inso;nuch as there is uo evidence, as alleged by de- 
fendant, to warrant such instruction, I waive it, not because it is of little 
magnitude, but for a reason that I will state presently; and for the same 
reason I waive all observation upon the bi'ls of exception taken to evi- 
dence by the defendant. I will observe, however, that the true question 
in this aspect of the case ought to be, and is, whether in the State of 
Pennsylvania a citizen who gives a cup of cold water and a morsel of 
bread to famishing women and children, and permits them to rest a few 
hours in his barn, when they are supplicants to his mercy, and even gives 
them a lift in his wagon, even if it should turn out that they are fugitives 
from slavery to freedom, does by that offer of mercy and compassion 
break the law, and make himself liable for their price in the mart where 
men women and children are bought and sold—whether he is bound to 
let them perish on his own land, or drive them off to die on the land of 
his neighbor? Are they outcasts from the law of mercy and humanity, 
although they have within them that ray, if from Divinity, which we call 
a soul, and are sensible to hopes and fears, to agony and despair ? 


But we turn to another aspect of the case ; one which presents a ques- 
tion which concerns the sovereignty of the State—the independence of 
its tribunals and the character of the common law—a question which 
overmasters all minor points presented on the record. 

The defendant pleaded to the jurisdiction of the Court. 

Pennsylvania reverently acknowledges and clings to the compact of 
union, as declared in the Constitution of the United States. Her bright 
escutcheon of good faith to that compact will never be soiled by her 
Courts or tarnished by her people. That constitution recognizes slavery 
in the State under whose municipal and local regulations it exists. But 
at the time of its adoption, it was a compromise of conflicting interests, 
On many subjects, and none more emphatically so than on the subject of 
Slavery. Then Pennsylvania was a free State. In 1780, the Legisla- 
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ture, in grateful commisseration of her then certain prospect of escaping 
from the house of bondage and the hand of the oppressor; and as the 
preamble to the act recites, ‘in consequence thereof being freed from 
the narrow prejudices which they had imbibed, and feeling their hearts 
enlarged with kindness and benevolence to men of all conditions and na- 
tions,” abolished slavery within her borders as to all people thereafter 
born within her limits. From that time she has been deemed and taken 
as a free State, and as such assented to the compact of union. 

Slavery, then, is recognized and enforced here by virtue of that com- 
pact alone. ‘The voice of her own policy proclaims, so far shalt thou go, 
but no farther. The language of that compact is—‘ No person held to 
service in one State under the laws thereof, escaping into another, shall 
in consequence of any law or regulation therein, be discharged from such 
service or labor, but shall be delivered up on the claim of the party to 
whom such service or labor may be due.”” Upon claim made by the per- 
son to whom service is due, the fugitive shall be delivered up. To whom 
shall this claim be made? Undoubtedly to the person or persons who 
shall have the alleged slave in custody, or who shall attempt to protect 
him from the owner to whom the services are due. And as by the com- 
pact, the slave is not discharged from his service by escaping into a free 
State, the owner or his authorized agent may pursue and take bim, with- 
out riot or breach of the peace, by manucaption or reprisal, in any place 
where the compact is obligatory, just in the same manner as if the recap- 
tion was in the slave territory. Sovereignty is so far yielded by the free 
States, and so far the constitutional provision executes itself. But if the 
fugitive is harbored, protected, concealed, or enticed by any persons, the 
owner must make the claim in a legal manner and by legal process, ac- 
cording to the constitution and the laws of the United States. The mode, 
manner and circumstance of such claims are fully set forth in the act of 
Congress of 1793, and the means of making such claims effectual are 
therein provided. 

Congress have regarded this claim, to the service of the fugitive, as a 
right of property, and that is the only light in which it can be viewed, and 
which must be made by one person or persons against another person or 
persons, and properly to be asserted in a court of justice. It is, therefore, 
a controversy between parties, arising under the constitution and laws of 
the United States, and must be referred to the forum having jurisdiction 
of such controversies. The Constitution of the United States declares 
that the judicial power of the courts of the United States shall extend to 
all cuses in law and equity, arising under the constitution and laws of the 
United States, &c. This cause of action, good or bad, is within the juris- 
diction of the United States courts, for Congress have power to pass all 
laws necessary to make the claim efficacious and commensurate with the 
constitutional provision. But it must be done through the courts over 
which Congress have power, and through their instrumentality ; other- 
wise the claim might be rendered abortive, by the decisions of the State 
€ourts, pursuing their own local policy. The claim ought, primarily, to 
be asserted in courts whose decisions should conclude the subject of dis- 
pute, and not in a foreign forum, adverse to the whole process ; if it pur- 
sues the feelings and policy of its own laws, and the principle of the 
common law. The provisions of the act of Congress must be pursued in 
the tribunals of the United States. Then they meet with no wartare by 
local legislation, or municipal peculiarities. And the person claiming the 
services of the fugitive is in the forum of that sovereignty and jurisdiction 
under which his claim is made. Within the terms of the compact, and 
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within the act of Congress, we acknowledge the validity of the claim 
when made in the proper forum. But outside the compact we breathe 
more freely. We feel the genial influence of the common law on this 
subject. The principle sprung fresh and beautiful and perfect from the 
mind of Lord Mansfield, in the great case of the negro Somersett, that 
by the common law, a slave, or whatever country or color, the moment 
he was on English ground, became free—endued with sanctity of reason. 
This case was decided before the Revolution, and became the common 
law of this State, always, saving and excepting the inroad of the compact 
and compromise. This action, then, professes to be founded on the prin- 
ciples of the common law. But by the principles of that law, the fugitives 
were free the moment when they touched the soil of Pennsylvania. All 
the incidents, accompaniments, and attributes of bondage fell from around 
them. By that law, even persuading the fugitives to fly, would be no of- 
fence in Pennsylvania, whatever it might be in Maryland. But the act 
of Congress in the 3d section, which specifies the acts for which damages 
may be recovered, and the penalty incurred, does not mention that of in- 
citing negroes to run away; and we must gather the merit and intent of 
the legislative power, as well from what they do not say, as from that 
which they do say. 

It was ruled in the Circuit Court of the United States for the district 
of Ohio, that if a slave escape to a free State, he is free according to the 
principles of the common law, and re-capture in a free State is justified 
only by the compact, in the constitution, and the act of Congress. And it 
was told in the same case that damages for harboring and concealing 
a slave in a free State are not recoverable at the common law. Vanzandt 
vs. Jones, 2nd McLean, 596. It was also ruled in the same cause, that 
the saving in the 4th section of the act of Congress, of the owner’s right 
of action covered merely the same ground as that embraced by the acts 
for which the penalty is inflicted: that is, that the owner should be en- 
titled to his action for damages, on account of the same acts for which the 
penalty is inflicted, but of course in the same forum. 

So that the plaintiff here is unaided by that provision upon which he 
placed some reliance. The damages are for the same injuries, arise un- 
der the same law as the penalty; and the action for the penalty might as 
well be mentioned at the common law, as the action for the damages.— 
Neither can be maintained outside of the act of Congress. [admit that 
a free State, although not bound to enforce in its tribunals the slavery of 
another sovereignty, and thus render itself subservient to the policy of 
another State, in opposition to its own; yet it may do so if it will. But 
jt will be a matter of capacity, and not as a matter of right or duty. 


In the year 1826, the Legislature of this State, for the purpose of aid- 
ing in the accomplishment of the compact to deliver fugitives when claim- 
ed, passed an act, enjoining upon State Magistrates and Judges the duty 
of acting, and prescribing the manner in which the duty should be dis- 
charged. This act of capacity was conceived in a just and fraternal spir- 
it; only throwing around the fugitive some safeguards to prevent kidnap- 
ping under color of law. This act, however, was declared unconstitu- 
tional, by the Supreme Cour: of the United States, in the case of Prigg 
vs. the Com’th of Pennsylvania, [18 Peters, 593,] in which case it was 
resolved that the act was null and void—that Congress possesses the ex- 
clusive right to legislate on the subject, and that State Legislatures have 
no right whatsoever. In short, it is fully held, that the power of Con- 

ess is adequate to all the emergencies of the subject, and if it has not 

ulfilled them, it may, and perhaps will. This is the supreme Jaw of the 
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land on the subject. State Legislatures are bidden back, as intruding into 
forbidden places. But it is intimated that although State magistrates and 
judges are not compelled, that nevertheless they may act, if it is notcon- 
trary to the policy of the State. On this point, there is some diversity 
among the judges, but I have stated the opinion of the majority. Very 
well, so let it be. The policy of this State is indicated in the act of 1780, 
in the act of 1826, and in the feeling and principles and government of 
State. 

Under these circumstances, our Courts are interdicted from assuming 
a voluntary jurisdiction, since the act of 1826 has been repudiated and 
thrown out of Court, as the decisions of our tribunals might, and perhaps 
would be, against the claim of the owner of the fugitives. After full con- 
sideration, this Court is of opinion, that an action of this kind can only be 
sustained under the act of Congress of 1793. 

That our State Courts have not jurisdiction of actions under the statute. 

And the principles of the common law do not sustain any such action 
in this State. 

The plea to the jurisdiction is therefore sustained, and the judgment of 
the Court of Common Pleas of Cumberland county, for $2000, is reversed. 


New Publications. 


Srate Triats or THE Unitep Srares during the Administrations of 
Washington and Adams. With references, Historical and Profession- 
al, and preliminary notes on the politics of the times. By Francis 
Wharton, author of a Treatise on American Criminal Law. Philadel- 
phia: Carey & Hart, 126 Chesnut street. 


Mr. Wharton is well known as the author of more than one excellent 
work on the practice of law. This is, we believe, his first essay on a 
subject which, in spite of the title, belongs as much to the literature as to 
the more practical branches of the profession. The main object of the 
work appears to be to place within the reach of the general reader those 
important trials, which, occurring immediately after the revolution, and 
growing out of and essentially connected with the struggles for mastery 
of the two great parties which then divided the country, have come down 
to us, in name, as familiar as household words, but we fear to most of us 
from the inaccessibility of the reported cases, familiar in name alone.*— 
The trials of Henfield and Guinet, of Cobbett, Matthew Lyon, Duane, 
Callender and Jonathan Robbins, and above all those of the Western In- 
surgents, (the whiskey insurrection,) and of the Northampton Insurgents, 
possess a historical interest, entirely independent of the great constitu- 
tional questions discussed therein, rendering ‘the State Trials” not only 
invaluable to the scientific lawyer, but attractive in the highest degree 
equally to the politician and the man of quiet literary taste. 

From the preliminary notes in which Mr. Wharton, the author, with 
strong democratic leanings, but boldly, and, as appears to us, impartially 
reviews the prominent events connected with the Administrations of Pres- 
idents Washington and Adams, and presents brief and spirited biographies 
of many of the eminent men of those days, we have made the following 





*The only correct copy ot Callender’s Trial, heretofore known of by us, is 
that in possession of Peter Force, Esq., of Washington. 
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extract. Mr. Wharton, in commenting on the partizan character of an 
eminent Judge, remarks :— 

“ The Judges and eminently so those of the Federal Supreme Court, are not 
only the construers of all laws, whether established by treaty or legislation, 
but the arbiters of their constitutionality ; and to commit to them the office of 
interpreting the laws they themselves make, or of making the laws they them- 
selves interpret, is a consolidation of power inconsistent with the genius of a 
government whose great felicity it is that itis the government of reciprocal 
checks. A Judge who becomes a statesman, is in some danger of becoming a 
partisan, and, though neither of the three eminent men who first took the disease, 
received it in its worst type, yet in those of their associates to whom they com- 
municated it, it raged with malign vivacity. At the beginning of August, 1800, 
Judge Chase left the bench to stump the State of Maryland, on behalf of the 
existing administration, and the result was that the Court, the Chief Justice 
being then on the French mission, was left for a whole term without a quorum. 
There was not a charge to a Grand Jury that was not at the same time a party 
harangue, differing in the several cases it is true, in intensity, but the same in 
design; and even the guilt of a criminal was sometimes tested as much by the 
dogmas of the politician as the rules of the Judge. The State Courts, of course, 
did not hesitate to follow this august example. Of six Presidential Electors 
chosen that year in New Hampshire, three were members of the Supreme Ju 
dicial Court, and one of them thought proper to select the opening of a term as 
the occasion for the personal castigation of a political opponent. In Vermont, 
one of the county Judges became so strongly impregnated with what Mr. Ames 
might have called the French effluvium, as to sit on the bench in a liberty cap. 
In Massachusetts, the Chief Justice, in a charge to a Grand Jury, denounced 
“the French system mongers, from the quintumvirate of Paris to the Vice 
President and minority of Congress, as apostles of Atheism and anarchy, blood- 
shed and plunder.” In New York, Judge Cooper broke up an election by 
threatening to commit any body who challenged voters favorable to his own 
way of thinking, and even Chancellor Livingston sullied his brilliant name by 
a system of polttical agitation so daring as to gain the motto which afterwards 
clung to the capable and ambitious family of which he was the head, 

Rem, facias rem, 
Si possis recte, si non, facias rem. 

That the same vice ran through the New Jersey Courts, appears from a very 
able pamphlet now extinct, published by a learned jurist of that State; and 
even the fine judicial parts of the Chief Justice of Pennsylvania were marred 
by a partisanship as undisguised as it was efficient. It is not necessary to go 
further South, to show that the Courts of the States did not hesitate to adopt in 
its fullest developement, the system of political judicialism promulgated by the 
Supreme Bench of the Union.” State Trials, 46. 

We should like to give some extracts from the notices of John Adams, 
Wm. Lewis, and from Peter Porcupine and The Aurora, but we fear to 
tax the patience of our readers further. Enough has been said to indi- 
cate the character of the work, and we trust that many of our readers, in 
and out of the profession, will possess themselves of it, as an acquisition 
highly interesting as well as useful. 





A Dieest or tHe Lawvor Reat Prorertr, by William Cruise, Esq., 
Barrister at Law. Revised and considerably enlarged by Henry Hop- 
ley White, Esq., Barrister at Law, of the Middle Temple. Further 
revised and abridged, with additions and notes for the use of American 
students. By Simon Greenleaf, LL. D. Emeritus professor of Law 
in Harvard University. In seven volumes. Volumes 1 and 2. Bos- 
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ton: Charles C. Little & James Brown. London: Stevens & Norton, 
194 Fleet street. mpcccxLix. 


This book which has been announced for some time is now in the hands 
of the profession. We have turned over the pages of the first volume 
with like interest and satisfaction. The clumsey real estate books of the 
olden student have long been resorted to rather as fountains of learning, 
by way of illustration and authority, than as hand books for the profes- 
sion. Few things perplex learning more than the abstruce difficult and 
recondite learning of the law of real estate. 


The elegant explanations of Mr. Justice Blackstone, in his second book 
of the Commentaries, gave indeed to the students of his own and of our 
times great advantage over the preceding generation of lawyers but it re- 
mained for Mr. Cruise, ove of the very best real property lawyers of a 
day prolific in such men. to discharge his debt to the profession by the 
production of a book as yet unequalled, and which iu the hands of the 
very competent American editor bas become a legal classic on this as well 
as on the other side of the atlantic. Mr. Cruise’s book was first publish- 
ed at London in 1804, in six volumes, and wasat the time the most com- 
plete and comprebensive treatise ou the law of real property. It was 
remarkable for its systematic analysis, copious collection and abridgment 
of cases, aud at that time came into general use in England. In 1818, a 
second edition was printed in seven volumes. In 1824, a third edition, in 
six volumes was published, aud in 1835, Mr. Henry Hopley White edi- 
ted his edition, being the fourth, to which much additional matter was 
added, sume errors corrected, and many notes and references to cases 
and statutes supplied, and it is from this edition that the present Ameri- 
can one is reprinted. There have beev four English and five American 
American editions. The second and third American editions were edited 
by E. D. Ingraham, Esq.. of Philadelphia, and the fourth by F. Hun- 
tingdon. Esq, of Connecticut. Until the publication of the third and 
fourth volumes of Chancellor Kent’s Commentaries, Cruise’s Digest was 
the usual text book in connexion with Blackstone and Coke. It still 
retains a place among the best works on real property in both countries. 

It is known to the profession very geuerally that the learned editor of 
this American edition of Cruise, Professor Greenleaf, has for many years 
filled the chair of the Royal Professor at the Dane Law School of Harvard 
Unversity, at Cambridge, in Massachusetts: and many who will read this 
notice have enjoyed the rare advantage of his concise, exact and thurough 
teachings. By the c»talogues it appears more than one thousand lawyers 
have received their degree of L. L. B. at this ancient seat of learning 
during the time the learned professor filled the duties of a teacher. These 
men some of whom are now advancing into the meridian of life, are scat- 
tered throughout the entire length and breadth of this now widely ex- 
tended and extending country, in every State and Territory of the Union. 
To these men (the Professor's pupils) are the profession indebted for the 
American notes to this book. In these notes may be found the gathered 
and treasured training of many years of careful research made while 
teaching Mr. Cruise’s work as a text book to the classes. Perhaps there 
is no where to be found a body of notes more nicely sifted, weighed and 
elaborated than is now presented to the profession. The analytical and’ 
severely logical character of the Professor’s mind, is very familiar to the 
Law student from Greenleaf on Evidence, one of the safest works our 
shelves present, and which bas extorted praise from the lips of Judges in 
Westminster Hall. This edition of Cruise fully shows tbat the profes- 
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sor is no less competent to annotate than to produce original works. We 
feel confident that no professional brother who has spent as many hours 
over the former imperfect editions of Cruise, as we have, will be willin 
any longer to endure his thumbed and dog-eared copy of 1824 or 1834, 
when he has within his reach these beautifully printed and admirably an- 
notated volume. 

We specially notice some of the annotations with a view of commend- 
ing them, but almost any note of any length, will well repay a careful 
study. Of all the topics we think the title ‘* Mortgage” deserves the 
greatest praise. It is indeed excellent. Throughout it is marked by ex- 
treme care and great closeness of thought and language. Many a toiling 
hard driven and worn brother of the bar will thank the editor for the sub- 
ject matter of the notes to this title; much labor, time and thought, will it 
save him. 

It is among the pleasant things of our editorial life, that ever and anon 
we come to know a book, as it were after our own heart, which not tr 
praise, or to praise coldly, would be equally unjust to our feelings, to ouo 
subscribers, and to the author. It cannot be expected that all books shall 
be equally well prepared; but when we find one that meets our own 
views fully, we rejoice greatly and hasten to make known to our readers 
the treasure. Such a book is Professor Greenleaf’s edition of Cruise on 
the Law of Real Property. 


TREATISE ON THE Law or CARRIERS OF GooDs AND PASSENGERS BY 
Lanp anno By Water. By Joseph K. Angell. Boston: Little & 
Brown. London: Stevens & Norton. 1849. 


Mr. Angell is the Reporter to the Supreme Court of Rhode Island: 
and has long had a distinguished reputation as the author of several trea- 
tise on the ie of Water Courses, on Limitations, on Tide- Waters and 
on Corporations, in the latter of which he was associated with Mr. Sam- 
uel Ames, also of this city. All of them are works of high authority in 
the legal profession, and they are frequently referred to in all parts of the 
United States, and have been highly commended by eminent jurists in 
England. 

The present treatise on the Law of Carriers is probably more elaborate 
than either of the author’s preceding works, and both on account of the 
nature of the subject to which it relates and the thorough research and 
learning which it displays, it cannot fail to be welcomed as a valuable ac- 
cession to the legal literature of the age. The Law of Carriers isa branch 
of the Law of Bailments, which has been so admirably treated in the 
beautiful essay of Sir William Jones, and more recently in the learned 
commentaries of the late Justice Story ; and in its varied applications, it 
may safely be said to be connected with a greater number of our common 
social and industrial interests and rights, than any other branch of juris- 
prudence. In the present condition of society, it regulates an immense 
proportion of the daily traffic and labor which are going on among men, 
and it is becoming more important and complicated with every advancing 
step of civilization. Who is there that is not in some way interested in 
the labor, the fidelity and the responsibility of the large class of persons 
who in one sense or another are known as carriers on the land or on the 
water? Where is the man who does not almost daily entrust person or 
property—interests of great value and often life itself to the care and con- 
trol of others for transportation.— Prov. Journal. 





